Petitioner's counsel argued that the evidence he presented clearly
established that after the fall loose unconsolidated -rock material was
left on the highwall, and that these conditions constitute a violation
of the cited safety standard. As to the condition of the highwall prior
to the fall, counsel concedes that there is no direct evidence that loose
unconsolidated materials were present on the highwall. However, counsel
asserts that there is circumstantial evidence that loose unconsolidated
materials were present and that these conditions caused the rock, fall in
question.  Counsel asserts further that it is not credible that only
the portion of the wall which fell out was loose and unconsolidated and
that the remaining portion away from the wall was in any better condition.
Counsel stated that "it is only reasonable to assume that this entire
distance here was in poor shape, and that that was the cause of the wall
to fall out" (Tr. 237). When asked whether he meant the entire 250 feet
of highwall, counsel responded "at least portions along that way, as you
get closer to the rock fall, obviously you get into the question of what
came first" (Tr. 237),

With regard to the proposed $10,000 assessment for an alleged failure
to scale the wall, counsel conceded that the fact that a fatality occurred
prompted that initial assessment amount by MSHA (Tr. 237). Conceding
that the highwall area was isolated after the fall and that no one was
working in that area at the time the citation issued, counsel nonetheless
supported the proposed assessment as follows (Tr. 238),

MR. GROOMS:  In some sense, you could argue
that this was an assessment, that is, in the sense
that assessment took these circumstances; but based
on the Inspector saying in his Inspector's Statement
that there was a fatality associated or related to this
violation, now clearly then the Inspector believed, and
it ia our position, that the circumstances, the state
of that wall circumstantially supports the theory that the

fatality was caused by the poor condition of that wall.

*

The parties  do not  dispute the fact that the rock which fell from the
highwall and caused the fatality constituted a "massive" fall  (Tr.   225).
This conclusion is supported by the testimony of witnesses which described
the extent of  the fall as encompassing a total volume of approximately
100 tons of rock which fell from an area of the wall which was approximately
25   to 30 feet wide and approximately 50 feet high,  and from the photographic
exhibits  taken shortly after the accident showing the rock mass which  covered
the drill as well as the victim.     Inspector Spurlock's accident investiga-
tion report contains  a finding that  "loose overhanging material was
present  for a distance approximately 250 feet"  (pg.   3,  exhibit P-4).
The citation  (exhibit F-2),   described the highwall as being 250 feet
long, but the loose unconsolidated material is described as being "present
along the highwall".     In his narrative statement describing the gravity
of  the violation,  Mr.   Spurlock states  that  the accident occurred "due
to  the walls not being evaluated properly".
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